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it is in the possession of a purchaser who is to pay the price out of the 
proceeds of hiring same. Braverman v Hart, 105 N. Y. Supp., 107. Nor 
is the owner liable when his son is in the machine, but not with his permis- 
sion, nor under his control. Reynolds v. Buck, 127 Iowa, 601. But the owner 
is liable when the injury is committed while his servant is using the car 
in the course of his employment. Curley v. Electrical Vehicle Co., 74 
N. Y. Supp., 35. However, when the negligent parties are driving an 
automobile of their employer, but not engaged in his business, nor under 
his control, there is no lability on their master. Clark v. Bucktnobile Co., 
94 N. Y. Supp., 771. The mere proof of ownership of the automobile by 
defendant, without evidence that the machine was being used in the course 
of his business, is not sufficient to establish defendant's liability.Lote v. 
Hanlon, 217 Pa., 339. A chauffeur, who, in violation of his employer's 
instructions, takes out the latter's automobile for his own pleasure, is 
not acting within the scope of his employment, and his employer is not 
liable to strangers for his negligence. Stewart v. Baruch, 93 N. Y. Supp., 
161 ; Patterson v. Kates, 152 Fed., 481. Hence, when plaintiff introduces 
defendant's chauffeur as a witness, and the latter testifies that he was 
employed by defendant, but on cross-examination by defendant admits 
that he was engaged in the prosecution of his own business, contrary to 
the orders of defendant, at the time of the accident, his testimony justifies 
the court in granting a non-suit. Quigley v. Thompson, 211 Pa., 107. 
Where plaintiff is injured through the negligence of a chauffeur, who is 
acting contrary to the orders of his employer, the mere fact that defendant 
knew that he was careless does not make him liable, since his continued 
employment of a careless servant is not the proximate cause of the injury. 
Danforth v. Fisher, 75 N. H, in; Jones v. Hoge, 47 Wash., 663. The 
weight of authority would seem to be that an automobile is not per se 
a dangerous instrumentality. Steffen v. McNaughton, 142 Wis., 49; Slater 
v. Thresher Co., 97 Minn., 305; Mclntyre v. Orner, 166 Ind., 57; Cun- 
ningham v. Castle, ill N. Y. Supp., 1057. The case of Cunningham v. 
Castle, supra, has been overruled by Ingraham v. Stockamore, 118 N. Y. 
Supp., 399, on the ground that the Legislature, by regulating the registra- 
tion of automobiles, and requiring licenses for chauffeurs, must have con- 
sidered the automobile a vehicle of more than ordinary danger. 

Carriers of Passengers — Negligence of Servants of Sleeping Car 
Company — Liability of Railroad Company. — Nelson v. Illinois Cen- 
tral Railroad Company, 53 So., 619 (Miss.).— Held, that agents and ser- 
vants of a sleeping car company on its cars, which are attached to and 
become part of the system of transportation used by a railroad company, 
are agents of the railroad company; and if a passenger on such a car is 
injured by the negligence of servants of the sleeping car company, the 
railroad company is liable in the same way and to the same extent as if 
the injury had occurred in its ordinary passenger coaches. 

The general rule laid down in the principal case is upheld by the weight 
of authority. Railroad Co. v. Ray, 101 Tenn., 1 ; Gannon v. Railroad Co., 
141 Iowa, 37 ; Railroad Company v. Lipscomb, 90 Va., 137 ; Airey v. Pull- 
man Co., 50 La. Ann., 648. It has been held that the railroad company's 
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liability is limited to acts done by the sleeping car servant in performance 
of the carrier's contract of transportation, and does not extend to breaches 
of duty pertaining peculiarly to the contract of the Pullman Company. 
Calhoun v. Pullman Co., 86 C. C. A., 387; Taber v. Railway Co., 81 S. C, 
317. But other courts hold that the railroad company is liable for all the 
acts of the sleeping car servant, done within the scope of his authority. 
Dwindle v. Railroad Co., 120 N. Y., 117; Railway Co. v. Raine, 130 Ky. 
454. The reason usually assigned for this rule is that the sleeping car 
has been adopted as a part of the railroad company's train, and is under 
its control. Railroad Company v. Church, 155 Ala., 329; Railway Co. v. 
Perkins, 21 Tex. Civ. App., 508. The passenger has a right to assume 
that the servants In the sleeping car are the servants of the railroad com- 
pany. Thorpe v. Railroad Co., 76 N. Y., 402; Railroad Co. v. Walrath, 
38 Ohio St., 461. The Railroad Company is not relieved of any of the 
duties which it owes the passenger by reason of the passenger making a 
separate contract with a sleeping car company for special accommoda- 
tions. Campbell v. Railway Co., 83 S. C, 448. Nor can the railroad 
company evade any of its duties by entering into any agreement with the 
sleeping car company. Pennsylvania Co. v. Roy, 102 U. S., 451; Kinsley 
v. Railroad Co., 125 Mass., 54. 

Contracts — Contracts not to Engage in Business — Liability of 
Party. — Gallup Electric Light Co. v. Pacific Improvement Co., 113 
Pac, 448 (N. M.). — Held, that under a contract not to engage in business 
in competition with the purchaser of property, the party bound is not 
precluded from loaning money to others, even though they may use it to 
embark in business in competition with the purchaser. 

It is well established that whenever there is a contract not to engage 
in a business, it is a question of fact and of the construction of the con- 
tract, whether or not the party bound has by subsequent action become 
liable for breach of the contract. Booth v. Siebold, 37 N. Y. Mic, 101. 
However, it has been held, in accord with the principal case, that if one 
covenants not to engage in a certain trade he does not violate his con- 
tract by merely loaning money to another engaged in such business. 2 
High on Injunctions, Sec. 1176, p. 975, 2d ed. ; Bird v. Lake, 1 Hem. & 
N., 338. Yet, the intention of the parties must be looked to, and loaning 
money to a competing firm to enable them to establish a competing busi- 
ness has been held to be a breach under a contract not to engage in busi- 
ness directly or indirectly in competition with the purchaser of property. 
Davis v. Barney, 2 Gill & J. (Md.), 382. And where adequate damages 
cannot be estimated for the breach of such covenant an injunction is the 
proper remedy. Baker v. Pottsmeyer, 75 Ind., 451. If a party so con- 
tracting attempts to run such business through his representative, as a 
subterfuge to escape the penalty of the breach, he will be enjoined. Bar- 
rett v. Ainsworth, 156 Mich., 35. Furthermore, neither the mode nor the 
rate, nor the name by which defendant calls his business, makes any dif- 
ference; the question is, whether or not it is actually a competing busi- 
ness and belonging to the defendant. Richardson v. Peacock, 28 N. J. Eq, 

I5T- 



